
Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, DC 20554 

In the Matter of: 

Petition for Waiver of 
Graduation Source, LLC and 
Graduation Solutions LP 
UNITED STATES DISTRJCT COURT 
SOUTHERN DISTRJCT OF NEW YORK 

) 
) 
) 
) 
) 

CG Docket No. 02-278 

CG Docket No. 05-338 

PETITION FOR RETROACTIVE WAIVER 

Pursuant to 47 C.F.R. § 1.3 and Paragraph 30 of the Commission's Order, CG Docket 

Nos. 02-278, 05-338, FCC 14-164, 61 Communications Reg. (P&F) 671 (Oct. 30, 2014) (the 

"Order") Petitioners Graduation Source LLC, Graduation Solutions LP, and its employee, Jesse 

Alexander (together referred to as "Petitioners" or "Graduation Source") hereby request that the 

Federal Communications Commission (the "FCC" or "Commission") grant Petitioners a 

retroactive waiver of Section 64.1200(a)(4)(iv) of the Commission's rules (the "Regulation") 

with respect to faxes that have been transmitted by Graduation Source with the prior express 

consent or permission of the recipients or their agents after the effective date of the Regulation 

(the "Solicited Faxes"). The Commission recently granted a number of such waivers and invited 

similarly situation parties, such as Graduation Source, to file requests for the same relief. 

INTRODUCTION 

Graduation Source is a small retail company located in Westchester, New York. 

Graduation Source is engaged in the business of selling caps, gowns and other graduation regalia 

to schools. Graduation Source primarily ships product domestically. It has just over twenty 

employees. Graduation Source does not send fax advertisements to the general public. Only 
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solicited faxes with pertinent business information are sent to current customers or to schools 

that have contacted Graduation Source to request business information and which have also 

consented to receive such faxes. 

Graduation Source has no history of any FCC complaints, lawsuits brought against it 

asserting violations of the Telephone Consumer Protection Act, 47 U.S.C. § 227 (the "TCPA"), 

or any notices or complaints from any recipient of a facsimile other than a lawsuit brought 

against it by Bais Yaakov of Spring Valley ("Bais Yaakov"), a serial TCPA class action 

plaintiff.1 The action against Graduation Source is captioned Bais Yaakov of Spring Valley v. 

Graduation Source, LLC, et al., 14-Civ.-3232 (S.D.N.Y.) (the "Bais Yaakov Litigation"). In that 

action, Plaintiff Bais Yaakov alleges that Petitioner and its employee, Jesse Alexander, sent fax 

advertisements without the opt-out notice required by the TCP A. (A copy of the Complaint, 

filed on May 5, 2014, is annexed hereto as Exhibit "A.") 

Bais Y aakov is engaged in a robust business bringing putative class action claims 
based upon alleged violations of the TCP A. Including its case against Graduation Source, Bais 
Yaakov of Spring Valley has brought no less than seven cases alleging TCP A violations on 
behalf of Bais Yaakov: (i) Bais Yaakov of Spring Valley v. Varitronics, LLC, Index No. 14-cv-
03083 (S.D.N.Y.); (ii) Bais Yaakov of Spring Valley v. Richmond, the American Intern. 
University in London, Inc., Index No. 13-cv-4564 (S.D.N.Y.) (iii) Bais Yaakov of Spring Valley 
v. Houghton Mifflin Harcourt Publishers, Inc., Index No. 13-cv-4577 (S.D.N.Y.); (iv) Bais 
Yaakov v. Alloy, Inc., Index No. 12-cv-581 (S.D.N.Y.); (v) Bais Yaakov of Spring Valley v. 
Peterson's Nelnet, LLC, Index No. 11-11 (D. N.J.); and (vi) Bais Yaakov of Spring Valley v. 
Tek Industries, Inc., Index No. 11-cv-218 (D. NE). The school 's principal, is also engaged in 
bringing such actions personally. See,~, Sussman v. LC. System, Inc., 928 F.Supp.2d 784 
(S.D.N.Y. 2013). 

Bais Y aakov is also the lead plaintiff in an action brought to petition an FCC Order 
granting retroactive waivers to fax senders who did not include opt-out language. See Bais 
Yaakov of Spring Valley v. Federal Communications Commission, Case No. 14-1234 (D.C. 
Cir.). 

2 



In the Bais Yaakov Litigtion, Plaintiff Bais Y aakov alleges that " [ u ]pon information and 

belief, Defendants [Graduation Source, LLC, Graduation Solutions, LP and Jesse Alexander] 

have jointly and severally sent over five thousand (5,000) unsolicited and solicited fax 

advertisements for goods and/or services without proper opt-out notices to persons throughout 

the United States within the applicable limitations period for the TCP A, which is four years. As 

a result, Defendants are liable to Plaintiff and the proposed Classes A and B of similarly situated 

persons under the TCPA." (Compl. at Ex. A., Paragraph 2.)2 

The putative class in the Bais Yaakov Litigation is not limited to persons or entities that 

allegedly received unsolicited faxes, but also includes persons who received Solicited Faxes 

without proper opt-out notices. @.,Paragraph 22) (stating that one of the purported classes Bais 

Y aakov seeks to represent is "Class A: All persons from four years prior to the date of the filing 

of the Complaint through the present to whom Defendants sent or caused to be sent at least one 

solicited or unsolicited facsimile advertisement advertising the commercial availability or quality 

of any property, goods, or services that contained a notice identical or substantially similar to the 

Opt-Out Notices in the Fax Advertisements Defendants sent or caused to be sent to Plaintiff.") 

(Emphasis in original.) Although the Court denied Bais Yaakov's motion for class certification, 

the Court denied the motion without prejudice to renewal after sufficient discovery has occurred 

to allow for a rigorous analysis of the requirements for class certification. Therefore, if a class is 

ultimately certified, Petitioners may be subject to potential damages in excess of $2,500,000.00 

in addition to treble damages on behalf of the putative class for alleged violations of the opt-out 

2 Although the Bais Yaakov Complaint alleges that Petitioners "sent over five 
thousand (5,000) unsolicited and solicited fax advertisements ... " Bais Yaakov attaches a total 
of two faxes sent to it to the Complaint. @.;see also Exhibit A to Complaint.) It should also be 
noted that Petitioners have moved to dismiss the Complaint on the ground that, inter alia, several 
Bais Y aakov schools are current customers of Graduation Source that solicited special offers 
from Graduation Source such as those described in the two faxes attached to the Complaint. 
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notice for purported faxes sent with the recipients' prior express invitation or pennission, i.e. the 

Solicited Faxes. (See Compl. at Ex. A, Paragraphs 38-39.) 

ARGUMENT 

I. TheTCPA 

The TCPA, as codified in 47 U.S.C.A. Section 227, et seq., and amended by the Junk Fax 

Prevention Action of 2005 (the "JFP A"), 3 prohibits, under certain circumstances, the use of a fax 

machine to send an "unsolicited advertisement." (47 U.S.C. Sections 227(a)(5) and (b)(l)(C).) 

An "unsolicited advertisement" is "any material advertising the commercial availability or 

quality of any property, goods or services which is transmitted to any person without that 

person's prior express invitation or permission ... " (Id., Section (a)(5).) The Regulation states 

that a fax advertisement "sent to a recipient that has provided prior express invitation or 

permission to the sender must include an opt-out notice." (Rules and Regulations Implementing 

the TCPA of 1991, Junk Fax Prevention Act of 2005, Report and Order and Third Order on 

Reconsideration, 21 FCC Red at 3812, para. 48 (2006) (the "Junk Fax Order"); see 47 C.F.R. 

Section 64.1200(a)(4)(iv).) In addition to the Regulation, the Commission also adopted rules 

implementing the JFPA. (See Junk Fax Order.) 

II. The Commission's Order Released on October 30, 2014 

On October 30, 2014, the Commission released an Order In the Matter of Rules and 

Regulations Implementing the Telephone Protection Act of 1991, Junk Fax Prevention Act of 

2005, Application filed by Anda, Inc., Petitions for Declaratory Ruling, Waiver, and/or 

3 See Telephone Consumer Protection Act of 1991, Pub. L. Np. 102-243, 105 Stat. 
2394 (1991); see also Junk: Fax Prevention Act of2005, Pub. L. No. 109-21, 119 Stat. 359 
(2005). 
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Rulemaking Regarding the Commission's Opt-Out Requirement for Faxes Sent with the 

Rectpient's Prior Express Permission, CG Docket No. 02-278, CG Docket No. 05-338 (the 

"Order.") In the Order, the Commission stated that it recognized "that some parties who have 

sent fax ads with the recipient's prior express permission may have reasonably uncertain about 

whether our requirement for opt-out notices applied to them." (Order, Paragraph 1.) 

The Commission further stated that "[w]hile we affirm that the Commission's rules 

require that an opt-out notice must be contained on all fax ads, the record indicates that a 

footnote contained in the Junk Fax Order caused confusion regarding the applicability of this 

requirement to faxes sent to those recipients who provided prior express permission or created a 

false sense of confidence that the requirement did not apply. As a result, we find good cause 

exists to grant individual retroactive waivers of section 64.1200(a)(4)(iv) of the Commission's 

rules ... " (Id., Paragraph 15.) The Commission therefore granted "retroactive waivers of the 

Commission' s opt-out requirement to certain fax advertisement senders to provide these parties 

with temporary relief from any past obligation to provide the opt-out notice to such recipients 

required by our rules. @.,Paragraph 1.) 

The Commission's Order further stated that "other similarly situated parties may also 

seek waivers such as those granted in this Order ... within six months of release of this Order." 

@., Paragraph 2.) Thus, Petitioners' application is timely since it is being made within six 

months of October 30, 2014, the date of the release of the Order. As set forth below, Petitioners 

are similarly situated in all material respects to those parties that have already received waivers 

pursuant to the Order. Petitioners have been sued in the Bais Yaakov Litigation for purported 

noncompliance with the TCP A based upon a regulation that the Commission has held was 

confusing. 
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III. Petitioners Are Entitled to a Waiver 

A. A Waiver Would Not Undermine the TCPA Policy Objective 

Pursuant to the Order, Petitioners respectfully request a retroactive waiver of the 

Regulation for any Solicited Faxes sent by Petitioners or on its behalf after the effective date of 

the Regulation. A waiver of the Commission's rules may be granted for good cause shown. 

Generally, the Commission may grant a waiver of its rules in a particular case if the waiver 

would not undermine the policy objective of the pertinent rule and would otherwise serve the 

public interest. Here, granting Petitioners a waiver would not undermine the TCPA's policy 

objective "to allow consumers to stop unwanted faxes" (Order at Paragraph 27) because 

Graduation Source does not send fax advertisements to the general public. Only solicited faxes 

with pertinent business information are sent to current customers or to schools that have 

contacted Graduation Source to request business information and which have also consented to 

receive such faxes. 

B. Special Circumstances Warrant Granting Petitioners a Waiver 

Additionally, good cause exists if: (1) special circumstances warrant a deviation from the 

general rule, and (2) the waiver would better serve the public interest that would application of 

the rule. (Order, Paragraph 23) (internal citations omitted). Both elements apply here. 

First, in the Order, the Commission found that the confusion surrounding the 

applicability of the opt-out requirement for solicited fax ads constituted "special circumstances" 

that warrant a deviation from the general rule. {IQ., Paragraphs 24-25.) The circumstances of 

this case are identical in all material respects to those presented in the Order. Indeed, there is 

6 



"nothing in the record here demonstrating that the [P]etitioner[s] understood that [it] did, in fact, 

have to comply with the opt-out notice requirement for fax ads sent with prior express 

permission but nonetheless failed to do so." (Id., Paragraph 26.) Petitioners, like many other 

businesses, were subject to this confusion and therefore seek relief from its potentially 

substantial consequences. 

Second, the Commission stated in the Order that the confusion potentially subjected 

numerous senders to significant damage awards, and that therefore waiver served the public 

interest better than application of the rule. @., Paragraph 27.) As set forth above, in the Bais 

Yaakov Litigation, Bais Yaakov seeks to recover from Petitioners damages in excess of 

$2,500,000.00 in addition to treble damages on behalf of a putative class of persons who 

provided prior express invitation or permission to whom Petitioners purpo1tedly sent faxes 

without proper opt-out notices. (See Compl. at Ex. A, Paragraphs 38-39.) Therefore, granting 

Petitioners a waiver is particularly in the public interest because denial of a waiver would subject 

Petitioners to potentially millions of dollars in monetary damages and which could result in 

Graduation Source, a local retail company, being forced out of business. In the Order, the 

Commission expressly stated that the public interest favors not subjecting businesses that 

understandably were confused by the Regulation and inadvertently may not have fully complied 

with the Regulation and are now the subject of TCPA class action lawsuits seeking millions of 

dollars in monetary damages. (Order, Paragraph 27.) 

In sum, Petitioners have demonstrated that good cause exists for a waiver of the 

Regulation pursuant to the Order. However, it is expressly noted that Petitioners' request for a 

waiver is not an acknowledgement or admission by Graduation Source or any of its employees or 

agents that it sent any fax advertisements in violation of FCC rules and regulations including, but 
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not limited to, the Telephone Consumer Protection Act of 1991, the Junk Fax Prevention Act of 

2005, or any regulations related thereto. Petitioners' request for a waiver is also not an 

admission of liability in the Bais Yaakov Litigation or any other potential matter. The granting 

of the waiver sought should not be construed in any way to confirm or deny whether Petitioners, 

in fact, sent solicited or unsolicited faxes without proper opt-out notices. 

CONCLUSION 

Petitioner Graduation Source is similarly situated to those parties who were granted 

waivers in the Commission's Order and is seeking the same retroactive waiver of the Regulation 

in order to provide Graduation Source with the same temporary relief that the other petitioners 

were granted. For these reasons, Graduation Source respectfully requests that the Commission 

grant it a limited retroactive waiver of Section 64.1200(a)(4)(iv) for any Solicited Faxes sent by 

Graduation Source, or on its behalf, after the effective date of the Regulation. 

Dated: Rye, New York 
April 29, 2015 

By: 
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Respectfully submitted, 

DORF & NELSON LLP 

1 

rt-Michelfo Horgan •, 
The International Corporate Center 
555 Theodore Fremd Avenue, Suite A300 
Rye, New York 10580 
Phone: (914) 381-7600 
Fax: (914) 381-7608 

Attorneys for Petitioners Graduation 
Source, LLC, Graduation Solutions LP and 
Jesse Alexander 
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UNITED STATES DISTRICT COURT 1 
_S_O_U_T_H_E_R_N_D_IS_T_R_IC_T_O_F_N_EW_Y_O_RK ______ ,. 4 c v 
BAIS Y AAKOV OF SPRING VALLEY, on behalf of 
itself and all others similarly situated, 

Plaintiff, 

-vs.~ 

GRADUATION SOURCE, LLC, GRADUATION 
SOLUTIONS LP and JESSE ALEXANDER, 

Defendants. 

COMPLAINT 

14CV 

Complaint 

Class Action 

Jury Demanded 

PlaintiffBais Yaakov of Spring Valley, on behalf ofitselfand all others similarly 

situated, alleges as follows: 

INTRODUCTION 

I. Bais Yaak.ov of Spring Valley ("Plaintiff') brings this action against 

Graduation Source, LLC ("Graduation Source"), Graduation Solutions LP ("Graduation 

Solutions") and Jesse Alexander ("Alexander'') (Graduation Source, Graduation 

Solutions and Alexander are collectively referred to as "Defendants") for violating the 

Telephone Consumer Protection Act, 47 U.S.C. § 227 (the "TCPA") and N.Y. General 

Business Law ("GBL") § 396-aa. Congress enacted the TCPA in 1991 to prevent the 

faxing of unsolicited advertisements to persons who had not provided express invitation 

or pennission to receive such faxes. In addition, the TCPA and regulations promulgated 

pursuant to it prohibit the sending of unsolicited as wetl as solicited fax advertisements 

that do not contain properly worded opt-out notices. The New York legislature enacted 

GBL § 396-aa for similar purposes. 

• .. .. 
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2. Upon information and belief, Defendants have jointly and severally sent or 

caused to be sent out over five thousand (5,000) unsolicited and solicited fax 

advertisements for goods and/or services without proper opt-out notices to persons 

throughout the United States within the applicable limitations period for the TCPA, 

which is four years. As a result, Defendants are liable to Plaintiff and the proposed 

Classes A and B of similarly situated persons under the TCPA. 

3. Upon information and belief. Defendants have jointly and severally caused 

to be sent out thousands of fax advertisements for goods and/or services that were 

unsolicited and lacked proper opt-out notices to persons throughout New York state 

within the applicable limitations period for GBL §396-aa1 which is three years. As a 

result, Defendants are liable to Plaintiff and the proposed Class C of similarly situated 

persons under GBL § 396-aa. 

JURISDICTION AND VENUE 

4. This Court has federal question jurisdiction over this action pursuant to 28 

U.S.C. § 1331and47 U.S.C. § 227. 

5. Venue is proper in this judicial district under 28 U.S.C. § 1391(b)(2) 

because this is the judi~ial district in which a substantial part of the events or omissions 

giving rise to the claims in this case occurred. This Court also has supplemental 

jurisdiction, pursuant to 28 U.S.C. § I 367, over Plaintiff's and Class C's claims under 

GBL § 396-aa. 

THE PARTIES 

6. Plaintiff is a New York religious corporation, with its principal place of 

business at 11 Smolley Drive, Monsey, New York I 0952. 
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7. Upon infonnation and belief, defendant Graduation Source is a Nevada 

Limited Liability Company with its principal place of business located at 200 William 

Street, Suite 306, Port Chester, New York 10573. 

8. Upon infonnation and belief, defendant Graduation Soutions is a Nevada 

Limited Partnership with its principal place of business located at 200 William Street, 

Suite 306, Port Chester, New York 10573. 

9. Upon information and belief, defendant Alexander is the Vice President of 

Operations at Graduation Source and Graduation Solutions and resides in New York 

State. 

DEFENDANTS, ILLEGAL JUNK FAXES 

10. At all times relevant to this action, Plaintiff had telephone service at 845-

356-3132 at its place of business at J I Smolley Drive, Monsey, New York 10952. 

Plaintiff receives facsimile transmissions at this number, using a telephone facsimile 

machine. 

11. Upon information and belief, on or about November 5, 2013 and 

November 8, 2013 Defendants, jointly and severally, without Plaintiff's express 

invitation or pennission, arranged for and/or caused a telephone facsimile machine, 

computer, or other device to send unsolicited fax advertisements (the "Fax 

Advertisements") advertising the commercial availability or quality of any property, 

goods, or services, to Plaintiff's fux machine located at 11 Smelley Drive, Monsey, New 

York 10952. Copies of the Fax Advertisements are attached hereto as Exhibit A and are 

incorporated into this Complaint by reference. 

12. Plaintiff did not provide Defendants with express invitation or pennission 

to send any fax advertisements to Plaintiff. The Fax Advertisements were wholly 
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unsolicited. 

l 3. The Fax Advertisements contain a purported opt-out notice that states: 

"This fax was only intended to be received by those who are current customers or 

otherwise requested our materials. If you are not a current customer or have received this 

fax in error we apologize if we have inconvenienced you or your organization. Jfyou 

wish to be removed from our contact list and prevent furture fax notices, simply fax this 

notice back and write the words FAX REMOVAL in the form area. Make sure to include 

the fax number to remove as well. You may also call (866) 330-1776 to remove your fax 

number if you prefer a phone call to a fax. Thank you for oyour business! All offers are 

stand alone offers that cannot be combined with any pre-existing offer. Fax Flyer 

CodeEBSFA-HSASD-V 1. ALL OFFERS EXPIRE WITHIN 21 DAYS OF SEND 

DARTE UNLESS OTHERWISE SPECIFIED." 

J 4. The purported Opt-Out Notices or lack thereof in the Fax Advertisements 

violate the TCPA and regulations thereunder because, among other things, they 

(A) fail to state that the sender~s failure to comply with an opt-<>ut 

request within 30 days is unlawful; and 

(B) fail to state that a recipient's opt-out request will be effective so 

long as that person does not. subsequent to making such request, provide express 

invitation or pennission to the sender, in writing or otherwise, to send such 

advertisements. 

15. The Opt-Out Notices or the lack thereof in the Fax Advertisements 

violates GBL § 396·aa because, among other thing~ they 

(A) fail to state that a recipient may make an opt-out request by 

written, oral or electronic means. 
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16. Upon infonnation and belief, Defendants either negligently or willfulJy 

and/or knowingly arranged for and/or caused the Fax Advertisements to be sent to 

Plaintiff's fax machine. 

17. Upon information and belief, Defendants have, from four years prior to 

the date of the filing of the Complaint in this action through the present, either 

negligently or willfully and/or knowingly sent and/or arranged to be sent well over five 

thousand (5,000) unsolicited and/or solicited fax advertisements advertising the 

commercial availability or quality of property, goods, or services, to fax machines and/or 

computers belonging to thousands of persons all over the United States. Upon 

information and belief, those fax advertisements contained a notice identical or 

substantially similar to the Opt-Out Notice contained in the Fax Advertisements sent to 

Plaintiff. 

18. Upon information and belief, Defendants have, from four years prior to 

the date of the filing of the Complaint in this action through the present, either 

negligently or willfully and/or knowingly sent and/or arranged to be sent well over five 

thousand (5,000) unsolicited fax advertisements advertising the commercial avail.ability 

or quality of property, goods, or services, to fax machines and/or computers belonging to 

thousands of persons throughout the United States. Upon information and belief, those 

facsimile advertisements contained an opt-out notice identical or substantially similar to 

the Opt-Out Notices contained in the Fax Advertisements sent to Plaintiff. 

19. Upon information and belief, Defendants have, from three years prior to 

the filing of the Complaint in this action to the present, either negJigently or willfully 

and/or knowingly sent and/or arranged to be sent thousands of unsolicited fax 

advertisements advertising the commercial availability or quality of property, goods, or 

5 



Case 7:14-cv-03232-NSR Document 1 Filed 05/05/14 Page 6of18 

services, to fax machines and/or computers belonging to thousands of persons in New 

York State. Upon information and belief, those facsimile advertisements contained an 

opt-out notice identical or substantially similar to the Opt-Out Notice contained in the 

Fax Advertisements sent to Plaintiff. 

20. Upon infonnation arid belief, Alexander, who is and was the Vice 

President of Operations at Graduation Source and Graduation Solutions during all times 

relevant to the instant Complaint, specifically, individually and personally directed and 

authorized all of the fax advertisements described above to be sent by fax, was intimately 

involved in the program to send these fax advertisements, including the design of the fax 

advertisements and authorized payment for the sending of those fax advertisements. 

Upon information and belief Alexander was the guiding spirit and central figure behind 

these fax advertisements being sent in the manner in which they were sent. 

CLASS ALLEGATIONS 

21. Plaintiff brings this class action on behalf of itself and all others similarly 

situated under rules 23(a) and 23(b)(l)-(3) of the Federal Rules of Civil Procedure. 

22. Plaintiff seeks to represent three classes (the "Classes") of individuals, 

each defined as follows: 

Class A: All persons from four years prior to the date of the filing of the 

Complaint through the present to whom Defendants sent or caused to be sent at 

least one solicited or unsolicited facsimile advertisement advertising the 

commercial availability or quality of any property, goods, or services that 

contained a notice identical or substantially similar to the Opt-Out Notices in the 

Fax Advertisements Defendants sent or caused to be sent to Plaintiff. 
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Class B: All persons from four years prior to the date of the filing of the 

Complaint through the present to whom Defendants sent or caused to be sent at 

least one unsolicited facsimile advertisement advertising the commercial 

availability or quality of any property, goods, or services that contained a notice 

identical or substantially similar to the Opt-Out Notices on the Fax 

Advertisements Defendants sent or caused to be sent to Plaintiff. 

Class C: All persons in the State of New York to whom, from three years 

prior to the date of the filing of the Complaint to the present, Defendants sent or 

caused to be sent at least one facsimile advertisement without having obtained 

express invitation or permission to do so and/or that contained a notice identical 

or substantially similar to the Opt-Out Notice on the Fax Advertisements 

Defendants sent or caused to be sent to Plaintiff. 

23. Numerosity: The Classes are so numerous that joinder of all individual 

members in one action would be impracticable. The disposition of the individual claims 

of the respective class members through this class action will benefit the parties and this 

Court. Upon information and belief there are, at a minimum, thousands of class members 

of Classes A, Band C. Upon information and belief, the Classes' sizes and the identities 

of the individual members thereof are ascertainable through Defendants' records, 

including Defendants' fax and marketing records. 

24. Members of the Classes may be notified of the pendency of this action by 

techniques and forms commonly used in class actions, such as by published notice, 

e-mail notice, website notice, fax notice, first class mail, or combinations thereof, or by 

other methods suitable to the Classes and deemed necessary and/or appropriate by the 

Court. 
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25. Typicality: Plaintiff's claims are typical of the claims of the members of 

Class A because the claims of Plaintiff and members of Class A are based on the same 

legal theories and arise from the same unlawful conduct. Among other things, Plaintiff 

and members of Class A were sent or caused to be sent by Defendants at least one fax 

advertisement advertising the commercial availability or quality of any property, goods, 

or services that contained a notice identical or substantially similar to the Opt..Out 

Notices in the Fax Advertisement that Defendants sent or caused to be sent to Plaintiff. 

26. Plaintiff's claims are typical of the claims of the members of Class B 

because the claims of Plaintiff and members of Class Bare based on the same legal 

theories and arise from the same unlawful conduct. Among other things, Plaintiff and the 

members of Class B were sent or c!}Used to be sent by Defendants, without Plaintiff's or 

the Class B members' express permission or invitation, at least one fax advertisement 

advertising the commercial availability or quality of any property, goods, or services that 

contained a notice identical or substantially similar to the. Opt-Out Notice in the Fax 

Advertisement that Defendants sent or caused to be sent to Plaintiff. 

27. Plaintiff's claims are typical of the claims of the members of Class C 

because the claims of Plaintiff and members of Class Care based on the same legal 

theories and arise from the same unlawful conduct. Among other things, Plaintiff and 

members of Class C were sent or caused to be sent by Defendants, without Plaintiff's or 

the Class C members' express permission or invitation, at least one fax advertisement 

advertising the commercial availability or quality of any property, goods, or services that 

contained a notice identical or substantially similar to the Opt-Out Notice in the Fax 

Advertisement that Defendants sent or caused to be sent to Plaintiff. 

28. Common Questions of Fact and Law: There is a well-defined community 
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of common questions of fact and law affecting the Plaintiff and members of the Classes. 

29. The questions of fact and law common to Plaintiff and Class A 

predominate over questions that may affect individual members, and include: 

(a) Whether Defendants' sending and/or causing to be sent to Plaintiff and 

the members of Class A, by facsimile, computer or other device, fax 

advertisements advertising the commercial availability or quality of any property, 

goods or services that contained a notice identical or substantially similar to the 

Opt-Out Notice in the Fax Advertisements violated 47 U.S.C. § 227(b) and the 

regulations thereunder; 

(b) Whether Defendants' sending and/or causing to be sent such fax 

advertisements was knowing or willful; 

(c) Whether Plaintiff and the members of Class A are entitled to statutory 

damages, triple damages and costs for Defendants' conduct; and 

(d) Whether Plaintiff and members of Class A are entitled to a permanent 

injunction enjoining Defendants from continuing to engage in their unlawful 

conduct. 

30. The questions offact and law common to Plaintiff and Class B 

predominate over questions that may affect individual members, and include: 

(a) Whether Defendants' sending and/or causing to be sent to Plaintiff and 

the members of Class Bt without Plaintiff's or the Class B members' express 

invitation or permission, by facsimile, computer or other device, fax 

advertisements advertising the commercial availability or quality of any property, 

goods, or services that contained a notice identical or substantia11y similar to the 
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Opt-Out Notice in the Fax Advertisement violated 47 U.S.C. § 227(b) and the 

regulations thereunder; 

(b) Whether Defendants' sending and/or causing to be sent to Plaintiff and 

the members of Class B such unsolicited fax advertisements was knowing or 

willful; 

(c) Whether Plaintiff and the members of Class Bare entitled to statutory 

damages, triple damages and costs for Defendants' conduct; and 

(d) Whether Plaintiff and members of Class Bare entitled to a pennanent 

injunction enjoining Defendants from continuing to engage in their unlawful 

conduct. 

31. The questions of fact and law common to Plaintiff and Class C 

predominate over questions that may affect individual members, and include: 

(a) Whether Defendants' sending and/or causing to be sent to Plaintiff and 

the members of Class C, without Plaintiff's and Class C's express invitation or 

permission, by facsimile, computer or other device, fax advertisements 

advertising the commercial availability or quality of any property, goods, or 

services, violated GBL § 396-aa; and 

(b) Whether Plaintiff and the members of Class Care entitled to statutory 

damages for Defendants' conduct. 

32. Adequacy of Representation: Plaintiff is an adequate representative of the 

Classes because its interests do not conflict with the interests of the members of the 

Classes. Plaintiff will fairly, adequately and vigorously represent and protect the interests 

of the members of the Classes and has no interests antagonistic to the members of the 

Classes. Plaintiff has retained counsel who are competent and experienced in litigation in 

10 
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the federal courts, class action litigation, and TCP A cases. 

33. Superiority: A class action is superior to other available means for the fair 

and efficient adjudication of the Classes' claims. While the aggregate damages that may 

be awarded to the members of the Classes are likely to be substantial, the damages 

suffered by individual members of the Classes are relatively small. The expense and 

burden of individual litigation makes it economically infeasible and procedurally 

impracticable for each member of the Classes to individually seek redress for the wrongs 

done to them. The likelihood of the individual Class members' prosecuting separate 

claims is remote. Plaintiff is unaware of any other litigation concerning this controversy 

already commenced against Defendants by any member of the Classes. 

34. Individualized litigation also would present the potential for varying, 

inconsistent or contradictory judgments, and would increase the delay and expense to all 

parties and the court system resulting from multiple trials of the same factual issues. The 

conduct of this matter as a class action presents fewer management difficulties, conserves 

the resources of the parties and the court system, and would protect the rights of each 

member of the Classes. Plaintiff knows ofno difficulty to be encountered in the 

management of this action that would preclude its maintenance as a class action. 

35. Injunctive Relief: Defendants have acted on grounds generally applicable 

to the members of Classes A and B, thereby making appropriate final injunctive relief 

with respect to Classes A and B. 

FIRST CLAIM FOR VIOLATION OF THE TCPA 

36. Plaintiff repeats and realleges each and every aJlegation contained in 

paragraphs 1-33. 

37. By the conduct described above, Defendants committed more than five 

11 
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thousand (5,000) violations of 47 U.S.C. § 227(b) against Plaintiff and the members of 

Class A, to wit: the fax advertisements Defendants sent and/or caused to be sent to 

Plaintiff and the mem hers of Class A were either (a) unsolicited and did not contain a 

notice satisfying the requirements of the TCPA and regulations thereunder. or (b) 

solicited and did not contain a notice satisfying the requirements of the TCPA and 

regulations thereunder. 

38. Plaintiff and the members of Class A are entitled to statutory damages 

under 47 U.S.C. § 227(b) in an amount greater than two million, five hundred thousand 

dollars ($2,500,000). 

39. If it is found that Defendants willfully and/or knowingly sent and/or 

caused to be sent fax advertisements that did not contain a notice satisfying the 

requirements of the TCPA and regulations thereunder to Plaintiff and the members of 

Class A, Plaintiff requests that the Court increase the damage award against Defendants 

to three times the amount available under 47 U.S.C. § 227(b)(3)(B), as authorized by 47 

u.s.c. § 227(bX3). 

SECOND CLAIM FOR VIOLATION OF THE TCPA 

40. Plaintiff repeats and realleges each and every allegation contained in 

paragraphs 1-33. 

41. By the conduct described above, Defendants committed more than five 

thousand (5,000) violations of 47 U.S.C. § 227(b) against Plaintiff and the members of 

Class B, to wit: the fax advertisements Defendants sent and/or caused to be sent to 

Plaintiff and the members of Class B were unsolicited and did not contain notices 

satisfying the requirements of the TCPA and regulations thereunder. 

42. Plaintiff and the members of Class B are entitled to statutory damages 
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under 47 U.S.C. § 227(b) in an amount greater than two million, five hundred thousand 

dollars ($2,500,000). 

43. 1f it is found that Defendants willfully and/or knowingly sent and/or 

caused to be sent unsolicited fax advertisements that did not contain a notice satisfying 

the requirements of the TCPA and regulations thereunder to Plaintiff and the members of 

Class B, Plaintiff requests that the Court increase the damage award against Defendants 

to three times the amount available under 47 U.S.C. § 227(b)(3)(B), as authorized by 47 

u.s.c. § 227(b)(3). 

THIRD CLAIM FOR INJUNCTIVE RELIEF 

44. Plaintiff repeats and realleges each and every allegation contained in 

paragraphs 1-33. 

45. Defendants committed thousands of violations of 47 U.S.C. § 227(b). 

46. Under 47 U.S.C. § 227(b)(3)(A), Plaintiff and the members of Classes A 

and Bare entitled to an injunction against Defendants, prohibiting Defendants from 

committing further violations of the TCPA and regulations thereunder. 

FOURm CLAIM FOR VIOLATION OF GBL § 396-aa 

47. Plaintiff repeats and realleges each and every allegation contained in 

paragraphs 1-33. 

48. By the conduct described above, Defendants committed numerous 

violations ofGBL § 396-aa against Plaintiff and the members of Class C, to wit: the fax 

advertisements Defendants sent and/or caused to be sent to Plaintiff and the members of 

Class C were unsolicited and/or did not contain notices satisfying the requirements of 

GBL § 396-aa. 
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49. Pursuant to GBL § 396-aa, Plaintiff and the members of Class Care 

entitled to statutory damages in an amount to be detennined at trial. 

REQUEST FOR RELIEF 

WHEREFORE, Plaintiff, on behalf of itself and the members of the Classes, 

requests: 

A. An order certifying the Classes, appointing Plaintiff as the representative 

of the Classes, and appointing Aytan Y. Bellin of Bellin & Associates LLC as counsel for 

the Classes; 

B. an award to Plaintiff and the members of Classes A and B of statutory 

damages in excess of $2,500,000 for each of Classes A and B, pursuant to 47 U.S.C. § 

227(b), for Defendants' violations of that statute and the regulations promulgated 

thereunder; 

C. if it is found that Defendants willfully and/or knowingly sent and/or 

caused to be sent the fax advertisements alleged to classes A and/or B, an award of three 

times the amount of damages described in the previous paragraph, as authorized by 47 

u.s.c. § 227(b)(3); 

D. an injunction against Defendants prohibiting them from committing 

further violations of the TCPA and regulations described above; 

E. an award to Plaintiff and the members of Class C of statutory damages of 

$100 per violation ofGBL § 396-aa in an aggregate amount to be determined at trial; and 

F. such further relief as the C,ourt deems just and prope.r. 

JURY DEMAND 

Plaintiff demands a trial by jury. 

14 
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Dated: White Plains, New York 
May2,2014 

BAIS Y AAKOV OF SPRING VALLEY 
ON BEHALF OF ITSELF AND ALL 

01HERS SIMILARLY~ 

By: O~J- [ · 
Aytan~ 
Bellin & Associates LLC 
85 Miles Avenue 
White Plains, NY I 0606 
(914) 358-5345 
Fax: (212) 571-0284 
aytan.bellin@bellinlaw.com 
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To I £~111. !;ltAllBAillllSDIJRCE UJ05/13 11 IZpc p. 1 of 1 

GraduationSource 
Achieving Made Simple 

200 William Stteet Suill! 306. Port Olester NY l QS73 

Attention: Graduation Coordinator . 
PLEASE GIVETHIS NOTICETO THE F1ERSON IN CHARGE OF YOUR HIGH SCHOOL COMMENCEMENT CEREMONY 

Today you are being t0ntlcted about your upcoming graduation ceremony. 
We wCJnted to let you know that your account was one of only a few 
hundred selected out of thousands of clients in our databa$e to receive 
this offer. Our Pre-Order special will ilflow you to save today for your 
ceremony of tomorrow. Save big today, check out the offers to the rjght-> 

YOUR PRE-ORDER INSTRUCTIONS ARE BELOW 

This offer is only 
available to the 1St 

50 out of 500 
Customers t.o 
Order& Pay 

• Call Us at (800) 352-6162 
• Mention the Discount Code 
• Provide your Shipping & Billing Info 
• Estimate Your Sizes 
• Receive Your Order Confirmation 
• Pay For Your Order 
• & Select Your Future Ship Date 

C Black OWhite CJS!lller 0 Red 
0 Maroon DSky OC>tilnge 0 Pul'J)le 
[] Pin I;. . CJEmer.ald Cl fon:$t 0 Navy 
a Gold CJRoyal 

Sel.::ct l'c·ur Si.::e 

CChlld 
OAdult 
0 Ft.dtwF"rt 

DSTOLE 
DCORD 
ODIPWMA COVER 

' 
I I 

\. ,j 
Discount Code: 

EBSAK1113 

$10.75 
Shiny cap, Gown, 

&TasselSet 
ADD S2 for Matte F=abrlr 
ADD $2 for Mec:W 
ADD $..25 for Diploma 
ADD S1 for Honor Cord 

lhli f.tx W11J onl,,-inttrldad "1 bt ~ by tt- Mio,. .. wnent t\15tomll!S' ar ~ 19q!Nl5Ud 04.lr matf!C1als. lt)'l)u ii~ not 41 tulTl!flt 

1;11itorneror hive~ thlsfn in envr"'Hpgfogi.ril lf"'ll hrJw inmM:t1ic=n«d )'Oii otJl'Urotgraniallon. If you wish to berernov'edfulmour 
contiltt list,. 1n11 pn!Ventfunlfe~~s.sfmpl'ff1iuhts noir~ bilc:kina WliU!tllewum F.AXREMOVAL In the!Otntarea. Make sure to llldude 
thef.!x number to rem1Mt1SwetL 'l'o\nnay almcall 1:1166) lJ0-177610 remove )'Our number If you prefer a J>hone t<1llw a ru. lhank.~ for your 
buslnm!All olfi!runu1-f Uineof'm tMtcaMOt bemlilblned~ 11nyothl!r ~11111196'. Fa)f Fl~ Code: EBSFA--HSASO-V,l 

All.OffBIS EXl'mEWmUN 'Z1 QAYS OF SEND DATE UNlESS OlllERWISE SPBlFIED 
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To I Ftoa GIWJU!IIO!SOUICE 11/U8/1J 9r37a p. l of l 

Graduatior&urce 
Achieving Made Simple 

200 ~pliam .Street Suite 306, Polt ~NY l 057! 

Attention: Graduation Coordinator 
PLEASE GIVElHIS NOTICETOTHE PERSON IN CHARGE OF YOUR ARRANGING HIGH SCHOOL CEREMONY 

URGENT NOTICE ABOUTYOUR UPCOMING GRADUATION CEREMONY 
Today you are being contacted about your upcoming graduatign ceremony. We wanted to let 
you' know that your account was one of only a few hundred selected out of the>Uscands of clients 
in our database to·recelve this offer. Our Pre-Order special will allow you to save today for your 
ceremony of tomorrow. Save big today, check out the offers to the right-> 

PRE-ORDER SALE DETAILS ARE BELOW 
Fal(, Phone, or Email Or visit our 

• Call Us at (800) 352-6162 
• Mention the Discount Code 

• Provide your Shipping & Billing Info 
• Estimate Your Sizes 
• Receive Your Order Confirmation 

your order to get website to teceive 

$10.75 2s:FF 
Per Shiny Cap, STOCK PRODUCTS 

Gown, Tassel Set ONLINE ONLY 

I>~ ceo~11~1 ·:c•.j12 r.1)coun1 Cc1:J2. 

• Pay For Your Order EBSFA1113 EBSFW1113 
• & Select Your Future Ship Date Discounted Add-On's PACKAGE PRICE 

Are Below ONl.Y OFFUN£ 

ADD $2 for Matte Fabric: ADD $2 fur Honw-Medal ADD $3 fur Stole ADO $1 fur Honor Cord 

REQUEST A 100% FREE GOWN :SAMPLE TODAY VIA FAX! 
FILL our SHIPPING & SAMPLE INFO BELOW~ CHECK OFf IBE OPTIONS YOU'D LIKETO SEE IN \'OUR l<lT 

~Yes, Send me 
~a Free Sample 

Today! 
t]I would like a Matte Sample, ~at Shiny 

S~kct Your Si<:-? 

contact Name 

Schoel Name 

Phone Number 

Fax Number 

Email Address 

Street Address 

City, State, & Zip 

OChrtd 
OAdult 
0 Full-Fit 

a Bl;ick DWtiite OSttver tl Red D Gold 
0 Maroon OSky DOrange D Purple 0 Royal 
D Pink OEmerald CFore~ D NayV 

DHottor cord 
DHonorStole 
DHonor Medal 

This f<l)( wu only hite1ded tD be nafwd "7thc;ee wht1 a11r Qmvnt aJ&tO~ or t1lh~ rt=qUllSti!d our rna1Ma If you~ not" wrrent 
cu~m!1r;ltbil\'e~thist.iicinenwwe'P'Jlogi:teif-h;i1111intQ~JQ11or~rl;)rp,,1zatJon.lfynuwldltohel'l!ITIOVl!dfromour 
contacr list, arid prev.nt f1m1iefalc notiwJ. 'llllJIYf;iii ttl'i$11gtjw ~ iN!d wii1ettie! .-ords FM REMOVALln the bm~rw.Make .swetolndude 
the fax number to n:move as 'M?I~ You "'"'7iills0 ~11l8fi6)330-1776 to "1nOll1! your11umberlf)IQU prefer ii phone can toaf.u. Thank you for your 
busl11~AJr Olfmve smnd atone DIG!!sttud:c:illnotbl! mrnbinedwi1h ill)' o\her ~g airer. Fix flyer Coda: EBSA<:..ffSMFL-\11 

AU.OfffRS fXptRf WlrnlN Zl DA'4S OP SEND DATE umes OTHERWISE SPECIFIED 

I 


